April 29, 2021
Chris Herren
Chief, Voting Section
Civil Rights Division
U.S. Department of Justice
1800 G St., N.W.
Room 7254 – NWB
Washington, DC 20006
VIA FAX 202-307-3961
Re: Request for election monitoring
Dear Mr. Herren,
We write to request that you deploy federal monitors to the Arizona Veterans Memorial
Coliseum, where agents of the Arizona Senate are reviewing ballots as part of a so-called audit
of votes cast for federal office in the 2020 general election in Maricopa County. This work is
being conducted by Cyber Ninjas, a firm retained by the state senate, along with its
subcontractors, as part of a review of election results, or “audit,” commissioned by the state
senate. It includes the handling and review of approximately 2.1 million ballots and other
election materials, which a court compelled Maricopa County election officials to transfer into
the senate’s custody after the senate issued a subpoena for them.
We are very concerned that the auditors are engaged in ongoing and imminent violations of
federal voting and election laws. Specifically, we believe that the senate and its agents, including
Cyber Ninjas, are 1) violating their duty under federal law to retain and preserve ballots cast in a
federal election, which are and have been in danger of being stolen, defaced, or irretrievably
damaged, and 2) preparing to engage in conduct which will constitute unlawful voter
intimidation in violation of the Voting Rights Act and other federal laws.
The Department of Justice has authority to monitor this process pursuant to Section 10302 of
Title 52 of the United States Code.1 Since the passage of the Voting Rights Act in 1965, the
Department has “regularly monitored elections in the field”2 and “around the country throughout
every year to protect the rights of all voters.”3 Department monitoring is critical to the protection
of civil rights and the enforcement of voting rights and election laws. Election monitors “have a
unique ability to help deter wrongdoing, defuse tension, promote compliance with the law and
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bolster public confidence in the electoral process.”4 The need is especially urgent here, as there
are ongoing and imminent violations of federal election laws in Arizona, and these violations
may be used to justify further intrusions on Arizonans’ voting rights.
1) Violation of duty to retain and preserve ballots cast in a federal election.
We believe that the senate is violating its custodial duty to “retain and preserve” ballots cast in a
federal election. Section 20701 of the Civil Rights Act imposes a mandatory duty on all officers
of elections to “retain and preserve… all records and papers… relating to any application,
registration, payment of poll tax, or other act requisite to voting.”5 The statute requires state and
local authorities to properly safeguard all relevant election records for a 22-month period if the
records were generated in connection with an election that was held in whole or in part to select
federal candidates. When election officials transfer federal election records to another custodian,
“the duty to retain and preserve” those records “devolve[s] upon” that custodian.6 The statute
imposes a severe penalty on officers who do not comply with the retention policies laid out in
Section 20701, in the form of a substantial fine or a prison sentence.7
As the Fifth Circuit has held, the requirements of Section 20701 are “sweeping.”8 The statute
bestows upon election officials an “extensive” responsibility to retain all materials that fall
within the “broad statutory classification of ‘all records and papers relating to any act requisite to
voting.’”9 The law gives the Attorney General oversight authority with a “wide scope,” in order
to facilitate “adequate investigation” of potential violations of the retention requirements, or
other civil rights violations.10 The U.S. Election Assistance Commission has similarly found “the
purpose of this law is to assist the federal government in discharging its law enforcement
responsibilities in connection with civil rights and elections crimes,” and thus “its scope must be
interpreted in keeping with that objective.”11
The custodial duties of the Maricopa County election officials “devolve[d] upon” the senate
when election officials, pursuant to court order, transferred the ballots and election materials to
the senate’s custody in the Arizona Veterans Memorial Coliseum, in accordance with
instructions provided by the senate and its agents.12 Unfortunately, immediately after the ballots
were transferred into the custody of the senate and its agents, they began exposing the ballots to
damage, destruction and loss, in violation of federal law.
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a. Failure to ensure physical security of ballots
First, the senate failed to properly ensure the physical security of the ballots and other election
materials. As reported in multiple media outlets, the auditors failed to implement basic physical
security measures, such as locking doors, to prevent unauthorized access to the ballot storage
facility and the ballots themselves.13 Morgan Loew, a local reporter from CBS, said that he
“gain[ed] access to the #ArizonaAudit all week through open doors and wander[ed] around
without being approached or questioned by anyone.” In at least one video he recorded last week
while at the Coliseum, the unguarded ballots appear to be only feet away.14
Without adequate security, there is an unacceptable, and real, risk that ballots can be accessed,
stolen, or tampered with—a clear violation of the senate’s duty to maintain these ballots while
serving as a custodian. Although unable to access the building (or the ballots), three people who
have promoted debunked claims of election fraud on social media reportedly recently attempted
to break into the Maricopa County Tabulation and Election Center (the “Center”) and
subsequently shared photos of what they claimed were shredded ballots from the Center’s
dumpster.15 And while auditors have denied observer credentials to election administration
experts, notable proponents of conspiracy theories about voter fraud and the 2020 election,
including Cyber Ninjas CEO, Doug Logan, appear to have free access to the facility.
There have been multiple communications regarding the auditors’ responsibility to ensure the
physical safety of federal ballots. Arizona Secretary of State Hobbs, the chief state election
official, warned Arizona Senate President Fann to “[d]evelop and implement procedures to
ensure the physical security of the ballots and physical, data, and cyber security of election
equipment, so that they are not tampered with, stolen, or otherwise mishandled or
compromised”16 Despite complaints, Arizona authorities have failed to respond to these serious
concerns. Reporter Morgan Loew reported that “after being informed of [his] video evidence of
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serious security lapses at the #ArizonaAudit, [state officials] refuse[d] to investigate, saying ‘it
does not meet the standard of a credible allegation.’”17
b. Failure to ensure preservation of ballot integrity
Second, the auditors are failing ensure that the ballots are properly preserved during the audit.
Cyber Ninjas originally equipped auditors who were reviewing the paper ballots with blue ink
pens, rather than the red ink pens typically used by election administrators when reviewing or
tabulating ballots.18 This is a problem because blue pens are readable by ballot counting
machines, and enable auditors to intentionally, or unintentionally, place marks on the ballot that
are indistinguishable from marks made by the voter.
In advance of the audit, Secretary Hobbs also warned the auditors against using blue ink pens
because of ballot preservation concerns, urging the state senate to “[d]evelop and implement
procedures to ensure markings on ballots are not altered or added while in your custody,
including, for example, restricting writing instruments to only red pens in the room where ballots
are handled, inspected, or counted.”19 This was ignored.20
Third, the auditors are using materials and technologies that will cause ballot paper and marks to
deteriorate and place the ballots in jeopardy of being irreparably damaged. Based on press
reports,21 auditors are engaged in a practice of holding up ballots to an ultraviolet light during
inspection without gloves. It is well established that ultraviolet light causes not only paper to
deteriorate, but also leads to the deterioration of marks on paper ballots.22 As a result, these
procedures also violate the Senate’s custodial duty to preserve the ballots.
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c. Lack of transparency of the purported audit
Finally, the lack of transparency of the audit is further undermining the ability of the observers to
ensure that they will retain and preserve the ballots. Specifically, as has been widely reported, the
auditors are sharply restricting access to the audit by nonpartisan observers, election
administrators and voting machine experts, and the press.23 They are now also seeking to further
restrict access to written security and audit procedures.24 Arizona has a strong history of ensuring
transparency in the election process,25 which is critical to the confidence that Arizonans and
Americans have in the state’s elections. Currently, seventy percent of the authorized observers
are Republicans, and the remaining thirty percent are a mix of Democrats, Libertarians and
unaffiliated voters.26
These restrictions have caused many to request greater transparency and access to the audit.
Several of the undersigned organizations along with experts in election administration and
national security, urged the state senate “to stop restricting the public’s access to the audit” and
grant observer credentials to nonpartisan election administration experts.27 This request has been
ignored.
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Unless nonpartisan election administration experts are permitted access, additional audit
procedures which place the ballots and other election materials in jeopardy of damage or loss
may not be identified, documented, or corrected.
2) Violation of prohibitions against voter intimidation.
We are also concerned that, under the senate’s audit procedures, the auditors are preparing to
cause imminent violations of laws prohibiting voter intimidation. Voter intimidation is prohibited
under at least three federal statutes. The Civil Rights Act of 1957 makes it illegal to intentionally
intimidate voters.28 The Ku Klux Klan Act of 1871 (“Klan Act”) makes it illegal either to engage
in a conspiracy to injure or intimidate voters.29 And the Voting Rights Act of 1965 makes
intimidating voters illegal, regardless of whether someone acts with an intent to intimidate.30
We are concerned about prospective violations of these statutes because many of the tactics
envisioned by the Statement of Work for the audit —such as interrogating voters and generating
reports on supposedly “unlawful” voters—are just the sort of conduct that have created federal
voting rights liabilities for entities and individuals in the past.31 As the Department of Justice has
previously explained, one can violate federal voting rights law even when it is purportedly part
of an effort to investigate election crimes and fraud.32
Voter intimidation can take many forms and need not include threats of physical violence.
Indeed, the anti-voter intimidation provisions of the Voting Rights Act were intended to address
a “sometimes more subtle, certainly more damaging” obstacle to voting: “fear.”33 As a result,
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falsely accusing individuals of being unlawful voters can violate both the Voting Rights Act and
the Klan Act.34 As does making calls to voters suggesting that they may suffer negative
consequences from electoral participation.35
The audit procedures described in the Cyber Ninjas’ Audit Scope of Work authorize deploying
agents to “physically canvass” Maricopa County voters and “collect information” related to voter
history.36 At a press conference on Thursday, April 22, Ken Bennett, the senate liaison for the
audit, and Doug Logan, Cyber Ninjas’ CEO, reiterated their intent to physically canvass voters’
homes.37 Regardless of the fact that these actions will occur after the 2020 Election, they
constitute intimidation because they seek to stoke fear amongst Arizonans of exercising their
fundamental right to vote in future elections.
The Brennan Center, Protect Democracy, and others raised some of the above concerns in letters
to Senate President Fann dated April 13 and 22, and a letter to Cyber Ninjas dated April 6.38 We
also expressed concern about the selection of an auditor that appears to lack independence,
objectivity and substantive expertise, which are basic standards described in the generally
accepted governmental auditing standards. Without an independent auditor, the audit “will have
little value other than to stoke conspiracy theories and partisan gamesmanship – or worse.”39
All of the concerns about the senate’s ongoing lawlessness identified above are heightened by
the context in which the audit is taking place. Multiple members of the senate who voted in favor
of this so-called audit continue to repeat false claims that the election was stolen and marred by
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widespread voter fraud,40 despite the absence of any evidence of support those allegations.
Indeed, Maricopa County’s election officials have already conducted two audits of the election
results and found no discrepancies or irregularities.41 What is more, state legislators are engaged
in an ongoing push to enact laws that would restrict access to the franchise, and at least one
legislator has connected this audit to that legislative agenda.42
For the reasons explained above, we request that you send federal monitors as soon as
practicable to the Arizona Veterans Memorial Coliseum located at 1826 W McDowell Road,
Phoenix, Arizona. Ballots that are protected under federal law are in imminent danger of being
stolen, defaced, or irretrievably damaged, and Arizona citizens are in imminent danger of being
subject to unlawful voter intimidation as a result of flawed audit procedures.
Sincerely,
Wendy R. Weiser
Vice President, Democracy
Elizabeth L. Howard
Senior Counsel, Democracy
Hannah Klain
Equal Justice Works Selbin Family Fellow
Brennan Center for Justice at NYU School
of Law

Wade Henderson
Interim President and CEO
The Leadership Conference on Civil and
Human Rights
The Leadership Conference Education Fund
Genevieve Nadeau
Counsel
Protect Democracy
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